the two citations vacated in Brubaker-Mann, 2 FMSHRC 227 (1980) .
Accordingly, I conclude that the Secretary has failed to -prove
any adverse history on the part of respondent*  The parties have
stipulated that the operator is a small company.  The penalty
appears appropriate in relation to a small operator and it should
not affect the ability of the company to continue in business.

Concerning the negligence of the operator:  the condition
around the powder magazine was obvious.  Several hundred railroad
ties are readily apparent.  Accordingly, the operator must be
considered to be negligent.  The gravity is minimal since it is
not likely that an explosion would occur*  Finally, the operator
is credited with statutory good faith since the company abated
the violative condition.

On balance, I consider that the proposed penalty of $20
should be reduced to $15.

Conclusions of Law

Based on the entire record and the factual findings made in
the narrative portion of this decision, the following conclusions
of law are entered.

1.  The Commission has jurisdiction to decide this case.

2.  Citation 2364576 should be affirmed and a penalty of $15
assessed.

Based on the foregoing findings of fact and conclusions of
law I enter the following:

ORDER

1.  Citation 2364576 is affirmed.

2.  A civil penalty of $15 is assessed.

Jy/^orris
Administrative Law Judge
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